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Ms. Donna Searcy
Secretary
Federal Communications Commission
Washington, D.C. 20554 /

Re: MM Docket No.~

Dear Madam Secretary:

Enclosed for filing in the above referenced proceeding please find an
original and eleven copies of the Opposition of Consumer Satellite Systems,
Inc. to Petitions for Reconsideration submitted pursuant to the provisions of
section 1.429(f) of the Commission's rules.

. A copy of this Opposition has on this date been sent to the parties
filing the Petitions for Reconsideration to which the Opposition is directed.

Thank you for your attention in this regard.

Sincerely,

Mark C. Ellison
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STATEMENT OF OPPOSITION TO
PETITIONS FOR RECONSIDERATION

Consumer Satellite Systems, Inc. d/b/a National Programming Service ("CSS"),

pursuant to Section 1.429 ofthe Commission's rules, hereby files this Opposition to the

Petitions for Reconsideration and/or Clarification (as identified herein) filed in response to

the Commission's First Report and Order ("the Order") in the above referenced docket

implementing and interpreting Sections 12 and 19 ofthe Cable Television Consumer

Protection and Competition Act of 1992 ("the Act") .

1. OPPOSmON TO PETITION FOR RECONSIDERATION OF TIME WARNER
ENTERTAINMENT COMPANY, L.P. (tlTWE")

A. THE COMMISSION ACTED PROPERLY IN APPLYING THE RULES
TO EXISTING CONTRACTS.

The Order provides that the rules adopted pursuant to Section 19 ofthe Act are to

apply to aU existing contracts. The TWE petition argues that such rules will now permit a

distributor to "walk away" from an existing contract and demand a lower price. ess
would submit that this statement misstates the rules and overstates the latitude which an

MVPD has in utilizing the rules. The rules provide for an orderly transition to modify



existing rates and terms to eliminate any pricing or conditions which are unfair and

discriminatory and which cannot be justified under the exceptions provided for in the Act.

The aggrieved MVPD cannot "walk away" from an existing contract. The roles simply

provide that a programming vendor can no longer enforce contractual provisions which

are discriminatory and violate the terms ofthe Act and the rules.

TWE's petition makes the following statement:

At the time the programming vendor entered into the two contracts, price
differentials were ofcourse entirely legal. And, at that time, the programming
vendor could not have known that .... it might at some future time be forced to
offer the same low price to all competitors ofdistributor A. It is fundamentally
unfair now to force a programming vendor to sell to all competing distnbutors at
a price that the vendor, in its business judgment, decided in the past that it could
offer to some but not all. (TWE Petition at p. 6.)

First, the programming vendor is not being forced to sell to all distributors at the

"same low price" . What the rules direct the programming vendor to do is treat

distributors fairly and on nondiscriminatory terms. To the extent that existing or future

rate differentials can be justified on the basis ofreasonable volume discounts, costs of

delivery and other factors enumerated in the Act and the rules, there is no requirement that

the rates be the "same" among all distributors. Price differentials remain entirely legal;

they simply must be justified on reasonable business grounds.

Second, and without necessarily referring specifically to the practices ofTWE,

what is "fundamentally unfair" is that alternative media multichannel video programming

distributors ("MVPDs") have, for years, been compelled to pay wholesale rates for

programming and endure terms that have been, in many cases, discriminatory, unfair, and

not based upon "business judgment". To delay the application ofthe rules until existing

contracts have expired would frustrate the congressional purpose and result in significant

continued hann for alternative media distnbutors.
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The Commission has acted correctly in applying the rules on a prospective basis to

all existing contracts. Ifany one thing is clear from the Act and the record, it is that

Congress was deeply concerned about the rampant discrimination extant in the program

licensing market. Congress did not intend to grandfather existing contracts and thereby

delay the application ofthe remedy to discrimination for years hence.

B. THE COMMISSION ACTED CORllECTLYIN APPLYING THE
RULES AGAINST A VERTICALLY INTEGRATED PROGRAMMING
VENDOR IRRESPECTIVE OF WHERE DISCRIMINATION OCCURS.

TWE argues that the rules should be applicable only within markets where the

programming vendor is in fact vertically integrated - "i.e. , where it holds an attributable

interest in the local cable system". Ifin reality discriminatory practices were limited to

those areas, there might be some basis for the TWE position. The facts, however, do not

support such a limit to the applicability to the rules.

As reflected in its comments and reply cornmentst CSS has faced and is facing

extreme discrepancies in the prices, tenns, and conditions it must accept for programming

when compared with comparably sized cable operators and other cable affiliated HTVRO

distributors. Discriminatory practices occur in markets throughout the entire nation

without regard to whether or not there is a vertically integrated competitor in any

particular market.

There is nothing in the record to indicate that Congress intended to limit the

application ofthe rules only to markets where the vertically integrated cable systems

operate. To the contrary, while Congress did limit the Act to vertically integrated

programmers, it is clear that the intent was to maximize the applicability ofthe rules. In

the Joint Committee Explanatory Statement ofthe Committee ofConference on S. 12, it is

stated with reference to sec. 628 that the Commission is to:

"...address and resolve the problems ofunreasonable cable industry
practices, including restricting the availability ofprogramming and
charging discriminatory prices to non-cable technologies. The conferees

3
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intend that the Commission shall encourage arrangements which promote the
development ofnew technologies providing facilities based competition to cable
and exmnmQl~ to areas not served by cable. (Conference Report at
p. 74 - emphasis added.)

It is clear trom the foregoing that Congress did not intend to limit the Act to areas

where non-cable technologies are competing with the vertically integrated cable operators.

According to the logic argued by TWE, a programming vendor could not be held

accountable for its refusal to deal with an MMDS or HTVRO distributor in an area not

served by cable since such refusal would have not have occurred in a market where the

MVPD is competing with the programming vendo"'s affiliated cable system. Such logic

flies in the face ofthe clear purpose ofthe Act and the Conference Report.

n. OPPOSmON TO PETITION FOR CLARIFICATION AND
RECONSIDERATION OF DISCOVERY COMMUNICATIONS, INC.

A. THE COMMISSION SHOUlD NOT ESTABLISH ANY ADDmONAL
BURDENS FOR AN MVPD TO BRING A COMPLAINT WITH
RESPECT TO AN EXISTING CONTRACT.

In the Petition for Clarification and Reconsideration submitted by Discovery

Communications, Inc. ("Discovery") it is requested that the Commission pennit the

reformation only ofthose contracts that "significantly harm the distributo"'s ability to

compete in the marketplace." CSS would submit that the Act and the rules as

promulgated by the Commission presently contain sufficient protection for programming

distributors to avoid the refonnation of contracts where there is no discrimination or

where there is justification for the discrimination. To establish a new jurisdictional

threshold and require a showing of"significant harm" would establish criteria not

envisioned by Congress and would place an insurmountable burden on the Commission in

trying to determine which claims do and do not meet the burden. Regardless ofwhether a

contract is new or existing, ifthe prices, terms andlor conditions merit a complaint by an

MVPD under the Act, that MVPD should be permitted to seek reformation and relief
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B. THE COMMISSION SHOULD NOT EXCLUDE EDUCATIONAL OR
INFORMATIONAL PROGRAMMING FROM THE RULES.

Discovery has asked the Commission to craft an exemption from the mandates of

the Act for educational/informational programming. While Discovery claims that it bas

dealt with all technologies in an evenhanded manner, the fact is that the exemption of

educationallinformational would ultimately protect its distributors from unwanted

competition. Ifprogramming is truly ofan educational nature and for the benefit ofthe

public, the goal ofthe Commission should be to assure its broadest distribution through

competing technologies. The underlying argument put forth by Discovery is that cable

distributors may not invest in new programming unless they can be given exclusive

distribution. Regardless ofany funding issues, any steps which limit (or potentially limit)

the scope ofdistribution based upon programming content are contrary to the

congressional purpose. In the event the Commission should elect to exclude educational

ofinformational programming, such exclusion should be applicable only with respect to

programming produced and delivered by non-profit entities.

m. OPPOSITION TO THE PETITION FOR RECONSIDERATION AND
CLARIFICATION OF VIACOM INTERNATIONAL, INC. ("VIACOM")

Viacom argues in its petition that the Commission should exempt any program

service whose commonly-owned cable systems account for fewer than 5 percent ofthe

total subscribers to that service. In support ofthat argument Viacom presents an

economic study purporting to show that Viacom lacks the incentive to discriminate against

other technologies. Viacom goes on to site its practice oflicensing alternative distribution

technologies stating that their "behavior in serving alternative technologies supports" such

an exemption. While it is true that Viacom has licensed a DBS operator and does license

its services for distribution by HTVRO, MMDS, SMATV and other technologies, and
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while their economic study may contend that there is a lack ofincentive to discriminate,

the facts with respect to Viacom's licensing ofservices are these:

o Top rate paid by a cable operator for carriage ofthe Viacom services

MTV, VH-l, and Nickelodeon - $0.60.1

o Estimated rate paid by cable affiliated HTVRO distributor for MTV, VH-I,

and Nickelodeon - $2.40.

o Rate paid by CSS for MTV, VH-I, and Nickelodeon - $3.85.

Thus, while Viacom may argue that it is has no incentive to discriminate and while

it may put forward all of the economic studies imaginable, there is no avoiding the filet

that CSS, as an independent HTVRO MVPD, is and has been paying rates to Viacom

which appear to be extraordinarily high in relation to rates paid by cable systems with

fewer subscribers than CSS and by cable affiliated HTVRO distributors.

The Order states that the Commission would revisit the issue ofan exemption for

programming vendors "to the extent that parties are able to provide information regarding

the incentives and past conduct ofvendors with de minimns vertical interests". (Order at

para. 33, th. 19.) While there may yet be evidence put forth supporting some limited

exemption for some programming vendors, CSS submits that any such exemption should

certainly not apply in the case ofVJaCOOl, one of the nation's larger multiple system

operators and programming suppliers and whose conduct in licensing non-cable affiliated

distnbutors should be subject to Commission review.

1 All rates shown are per subIcriber per month for <:arriaIe ofaU three services. Cable rate iDformation
derived from Cable TV Prtpnnpig Paul Kapil As8ociates, Inc. Apri130, 1993.
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IV. CONCLUSION.

Virtually without exception, the Petitions for Reconsideration tiled by these and

other programmers are little more than attempts to retrace over ground previously

considered by the Commission in the rule making. The Notice ofProposed Rule Making

was extremely thorough and the comments and replies provided more than enough

information for the Commission to act in formulating the Order and the rules. The

Commission has crafted rules which have adequate protection for reasonable business

practices and, in a nutshell, ifa programmer is acting fairly and in a non-discriminatory

fashion, it has no cause for concern.

Based upon the Petitions for Reconsideration and other information filed to date,

the Commission should not take any action to revise the rules in any manner which further

limits the ability of an aggrieved MVPD to redress grievances before the Commission.

July 12, 1993

Respectfully submitted,

Hardy & Ellison, P.C.

,#/[79 ·
Mark C. Ellison

Attorney for Consumer Satellite
Systems, Inc.

9306 Old Keene Mill Road
Burke, VA 22015

(703) 455-3600

7


